HULL 2017 BRAND LICENCE AGREEMENT

This Agreement is dated 
                                                                    15th July 2016
BETWEEN

(1) HULL UK CITY OF CULTURE 2017 LIMITED a company incorporated in England and Wales under company number 9106231 (with registered charity number 1162199) whose registered office is at 40 High Street, Pacific Exchange, Hull, HU1 1PS (“Hull 2017”); and
(2) [New Diorama Theatre], a company incorporated in England and Wales under charity number [278795] whose [registered office / principal place of business] is at [15 – 16 Triton Street, Regent’s Place, NW1 3BF] (the “Partner”).

AGREED TERMS
1. DEFINITIONS
The following definitions apply in this Agreement.
	Hull 2017 Brand
	means the Hull 2017 Mark together with any associated artwork, design, slogan, text and other collateral marketing signs of Hull 2017 that are to be used by the Partner in connection with the Project;

	Hull 2017 Brand Centre
	means Hull 2017’s online brand centre;

	Hull 2017 Brand Guidelines
	means the Hull 2017 guidelines setting out the general and technical requirements for the reproduction of the Hull 2017 brand, as may be amended by Hull 2017 from time to time;

	Hull 2017 Mark
	means the Hull 2017 mark set out at Schedule 1;

	Intellectual Property Rights
	means patents, rights to inventions, copyright and related rights, trade marks, business names and domain names, rights in get-up, goodwill and the right to sue for passing off, rights in designs, database rights, rights to use, and protect the confidentiality of, confidential information (including know-how), and all other intellectual property rights, in each case whether registered or unregistered and including all applications and rights to apply for and be granted, renewals or extensions of, and rights to claim priority from, such rights and all similar or equivalent rights or forms of protection which subsist or will subsist now or in the future in any part of the world;

	Main Agreement
	shall have the meaning given in clause 2 of this Agreement;

	Partner Marks
	means the Partner marks set out in Schedule 2;

	Project
	shall have the meaning given in clause 2 of this Agreement;

	Project Materials
	means any materials produced for the Project containing any element of the Hull 2017 Brand or the Hull 2017 Mark;

	Term
	has the meaning given in clause Error! Reference source not found. of this Agreement;

	Termination Date
	means 31 December 2017 unless this Agreement is earlier terminated in accordance with the terms of clause 9 whereupon this will be the date of termination; and

	Territory
	means the United Kingdom.


2. LICENCE AGREEMENT

This Agreement contains the terms and conditions upon which Hull 2017 is willing to allow the Partner to use the Hull 2017 Brand and the Partner is willing to allow Hull 2017 to use the Partner Marks, save that where the Partner has an agreement with Hull 2017 or any of its group companies (Main Agreement) which contain provisions relating to the use of the Hull 2017 Brand in relation to a project being produced by the Partner (the “Project”), the terms of the Main Agreement shall prevail in the event that such provisions conflict with the terms of this Agreement.
3. GRANT OF RIGHTS
3.1 Hull 2017 hereby grants, and the Partner accepts a non-exclusive, royalty free licence to use the Hull 2017 Brand in relation to the Project during the Term and in the Territory and in accordance with the terms and conditions set out in this Agreement.
3.2 The Partner hereby grants, and Hull 2017 accepts, a worldwide, sub-licensable, non-exclusive, royalty free licence for Hull 2017 to use the Partner Marks during the Term for the promotion of the Project.
4. OBLIGATIONS OF THE PARTNER
4.1 The Partner undertakes to Hull 2017:
4.1.1 to use the Hull 2017 Brand in accordance with both this Agreement and the Hull 2017 Brand Guidelines and seek Hull 2017’s approval, not to be unreasonably withheld or delayed, prior to each use of any element of the Hull 2017 Brand, such approval to be in accordance with the timescales set out in the Hull 2017 Brand Guidelines;
4.1.2 to apply any legal notices as required by Hull 2017 or as set out in the Hull 2017 Brand Guidelines on all Project Materials;
4.1.3 to submit to Hull 2017 for its prior written approval, not to be unreasonably withheld or delayed, pre-production samples of all the Project Materials, before their production;  
4.1.4 to ensure that all Project Materials shall comply in all respects with the samples approved in accordance with clause 4.1.3 above;
4.1.5 to immediately at the written request of Hull 2017 and at the Partner’s sole cost, withdraw from circulation any Project Materials which do not comply with clauses 4.1.1 to 4.1.4 above;
4.1.6 to provide to Hull 2017, at the Partner’s sole cost and expense, all suitable material including artwork of the Partner Marks in such format and within such print deadlines reasonably specified by Hull 2017 for such material to be reproduced under the control of Hull 2017 for the promotion of the Project;
4.1.7 to hold any additional goodwill generated by the Partner in respect of the Hull 2017 Mark or Hull 2017 Brand as bare trustee for Hull 2017 and to assign the same to Hull 2017 at any time on request and in any event following termination of this Agreement; and
4.1.8 to execute any further documentation and provide any assistance, both during the Term and after termination of this Agreement, as may reasonably be requested by Hull 2017 to protect the Hull 2017 Brand.  
4.2 The Partner appoints Hull 2017 to be the Partner’s attorney to execute any document or do any thing which the Partner fails to execute or do within seven days of a written request from Hull 2017 pursuant to clauses 4.1.7 or 4.1.8 above.  This power of attorney is irrevocable by the Partner as long as any of the Partner’s obligations under either such clause remain undischarged.  The Partner shall ratify and confirm everything that the attorney and any substitute attorney does or arranges using the powers granted under this clause 4.2.
5. REPRESENTATIONS AND WARRANTIES
5.1 Hull 2017 represents to the Partner that Hull 2017 owns or controls the Hull 2017 Brand and that Hull 2017’s use of the Hull 2017 Brand in accordance with the provisions of this Agreement shall not infringe the rights of any third party.  
5.2 The Partner represents and warrants that:
5.2.1 it owns or is solely entitled to use the Partner Marks and any other material supplied to Hull 2017 in relation to this Agreement and shall provide to Hull 2017 evidence to this effect on request; and
5.2.2 Hull 2017’s use of the Partner Marks in accordance with the provisions of this Agreement shall not infringe the rights of any third party.
6. INDEMNITY
6.1 The Partner shall indemnify Hull 2017 against all liabilities, costs, expenses, damages and losses (including but not limited to any interest, penalties and legal costs (calculated on a full indemnity basis) and all other professional costs and expenses) suffered or incurred by Hull 2017 arising out of or in connection with: 
6.1.1 any claim made against Hull 2017 by a third party for actual or alleged infringement of a third party’s Intellectual Property Rights or moral rights arising out of or in connection with Hull 2017’s use of the Partner Marks in accordance with this Agreement;
6.1.2 any claim made against the Partner by a third party arising out of or in connection with the manufacture, production, distribution, handling, advertising, consumption or use of, or otherwise relating to, the Project Materials, whether or not any claim arises during the Term.  For the avoidance of doubt, any approval by Hull 2017 of any use of the Hull 2017 Brand or the Hull 2017 Mark on the Project Materials, relates only to the use of the Hull 2017 Brand or the Hull 2017 Mark (as the case my be) and does not amount to approval of any of the Project Materials and shall not affect this right of indemnification; and
6.1.3 any claim made against Hull 2017 arising out of the Partner’s exercise of the rights granted under this Agreement or the Partner’s breach of this Agreement or of any acts or omissions of the Partner’s sub-licensees, or arising from any infringement of any rights of Hull 2017 or of any third party by the acts or omissions of the Partner or its sub-licensees, or arising from the Partner’s failure to comply with all Applicable Laws or any such failure of the Partner’s sub-licensees.

6.2 The indemnity in this clause 6 shall not apply to the extent that a claim under it results from Hull 2017’s material breach, negligence or wilful misconduct. 
7. LIMITATION OF LIABILITY
7.1 To the fullest extent permitted by law, Hull 2017 shall not be liable to the Partner for any costs, expenses, loss or damage (whether direct, indirect or consequential, and whether economic or other) arising from your exercise of the rights granted to you under this Agreement.
8. INTELLECTUAL PROPERTY RIGHTS
8.1 Hull 2017 and the Partner each acknowledge that:
8.1.1 all rights in the Partner Marks, including any goodwill associated with them, shall be the sole and exclusive property of the Partner, and, save as expressly provided in clause 3, Hull 2017 shall not acquire any rights in the Partner Marks, nor in any developments or variations of them; and 
8.1.2 Hull 2017 is the owner or controller of the Hull 2017 Brand and the Hull 2017 Mark and, save as expressly provided in clause 3, the Partner shall not acquire any rights in either the Hull 2017 Brand or the Hull 2017 Mark, including any goodwill or any developments or variations of them.
8.2 Where, in accordance with this Agreement, any materials are produced for the Project by a third party which use or incorporate third party Intellectual Property Rights, the Partner shall use reasonable endeavours to grant to Hull 2017 or procure the grant to Hull 2017 of a royalty-free, non-exclusive licence to use such third party Intellectual Property Rights for the purpose of promoting the Project.

8.3 Subject to clause 8.2 all Intellectual Property Rights in and to any materials produced for the Project by or on behalf of Hull 2017 or jointly by Hull 2017 and the Partner shall, with the exception of the Partner Marks, be the sole and exclusive property of Hull 2017 and if the Partner acquires, by operation of law, title to any such Intellectual Property Rights it shall assign them to Hull 2017 on request, whenever that request is made.
8.4 Hull 2017 may, at its sole discretion, add to or remove the Hull 2017 Mark from the scope of this Agreement.

8.5 The Partner shall promptly notify Hull 2017 in full if any of the following comes to its attention:

8.5.1  any actual or suspected infringement of the Hull 2017 Brand or the Hull 2017 Mark;
8.5.2 any actual or threatened claim that the Hull 2017 Brand or the Hull 2017 Mark is invalid;

8.5.3 any actual or threatened opposition to the Hull 2017 Brand or the Hull 2017 Mark;

8.5.4 any claim made or threatened that any use of the Hull 2017 Brand or the Hull 2017 Mark infringes the rights of any third party;

8.5.5 any person applies for, or is granted, a registered trade mark by reason of which that person may be, or has been, granted rights which conflict with any of the rights granted to you under this Agreement; or

8.5.6 any other form of attack, charge or claim to which the Hull 2017 Brand or the Hull 2017 Mark may be subject
and shall make no comment or admission to any third party in respect of any such circumstances (except as required by law).

8.6 Hull 2017 shall have the sole right to initiate and conduct all legal proceedings in respect of any infringement or alleged infringement of the Hull 2017 Brand or the Hull 2017 Mark and shall in its sole discretion decide what action (including litigation, arbitration or compromise), if any, to take in respect of any infringement or alleged infringement of any of the Hull 2017 Brand or the Hull 2017 Mark or passing off or any claim or counterclaim brought or threatened in respect of use of any of the Hull 2017 Brand or the Hull 2017 Mark.  Hull 2017 shall not be obliged to bring or defend any proceedings, whether for infringement or otherwise, in relation to the Hull 2017 Brand or the Hull 2017 Mark if it decides in its sole discretion not to do so and the Partner shall not be entitled to bring any action for infringement under section 30 Trade Marks Act 1994, regardless of any such decisions.  Hull 2017 shall be responsible for the cost of any such legal proceedings and is entitled to any damages, account of profit, award of costs recovered and/or other remedy, and the provisions of section 30(6) Trade Marks Act 1994 are hereby to such extent only expressly excluded.

8.7 The Partner shall co-operate fully with Hull 2017 in taking all steps required by Hull 2017, in Hull 2017’s sole discretion, in connection with any action, claim or proceedings brought or threatened in respect of infringement of the Hull 2017 Brand or the Hull 2017 Mark, including, without limitation, legal proceedings in the name of Hull 2017 or in the joint name of the parties.  Hull 2017 shall meet all reasonable expenses pre-approved by Hull 2017 which are incurred by the Partner to third parties in providing such co-operation.
9. DURATION AND TERMINATION  
9.1 This Agreement shall come into force on the date on execution by the Parties and, unless terminated earlier in accordance with this Clause 9, shall remain in force until the Termination Date.
9.2 Hull 2017 may terminate this Agreement immediately by giving written notice to the Partner if Partner commits a material breach of this Agreement and either such breach is not remediable, or if such breach is remediable, Partner fails to remedy that breach within 7 (seven) days of being notified in writing to do so.
9.3 Hull 2017 may terminate this Agreement immediately for convenience upon giving written notice to the Partner.
9.4 This Agreement will terminate immediately and concurrently upon the expiry or termination of the Main Agreement.
10. CONSEQUENCES OF TERMINATION
10.1 On termination or expiry of this Agreement:
10.1.1 all rights and licences granted by Hull 2017 to the Partner under this Agreement shall immediately terminate and revert to Hull 2017;
10.1.2 the Partner shall immediately cease all use of the Hull 2017 Brand and Hull 2017 Mark and, at Hull 2017’s option and at your own expense, return to Hull 2017 all copies or destroy all materials which bear the Hull 2017 Brand or Hull 2017 Mark.
10.2 The expiry or termination of this Agreement, for any reason, shall not affect any provision of this Agreement which is expressed to survive or operate in the event of expiry or termination, or any accrued rights to Hull 2017 at the time of termination.
10.3 The expiry or termination of this Agreement is without prejudice to the rights and remedies which have accrued to either party immediately prior to the date of such expiry or termination.
11. GENERAL  

11.1 The Partner shall not grant any sub-licences of any element of the Hull 2017 Brand.
11.2 The Partner shall not assign, transfer, sub-contract, mortgage, charge, declare a trust of or deal in any other manner with any of Partner’s rights or obligations under this Agreement.
11.3 No failure or delay by Hull 2017 to exercise any right or remedy provided under this Agreement or by law shall constitute a waiver of that or any other right or remedy.
11.4 No variation of this Agreement shall be effective unless it is in writing and signed by the parties (or their authorised representatives). However, Hull 2017 shall be entitled to amend the Hull 2017 Brand Guidelines from time to time and the Partner shall be bound by any such amendments from the date upon which they appear on the Hull 2017 Brand Centre.
11.5 No person other than a party to this Agreement shall have any rights to enforce any term of this Agreement and the provisions of The Contracts (Rights of Third Parties) 1999 are hereby expressly excluded.
12. GOVERNING LAW AND JURISDICTION  

12.1 This Agreement shall be governed by and construed in accordance with the law of England and Wales and each party submits to the exclusive jurisdiction of the courts of England and Wales in respect of the same.
Signed by Phil Batty for and on behalf 

of Hull UK City of Culture 2017 Limited









…………………………………………………..



Director
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Signed by Helen Matravers for and 

on behalf of New Diorama Theatre












Producer………………………………………………..
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Schedule 2 

PARTNER MARKS
[to be inserted (to be provided by the Partner)
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